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Sustainable property appraisals
Getting the most green from your investment

Sustainable and energy-efficient commercial 
properties continue to be trendy, but not 
every so-called “green” investment will nec-
essarily pay off for owners and developers. 
Fortunately, the Appraisal Institute (AI) has 
published an optional form that provides 
some helpful clues about the green com-
ponents that qualified appraisers are most 
likely to consider when valuing a property.

Key definitions
The AI created a new form, “Commercial Green and 
Energy Efficient Addendum,” to help appraisers analyze 
commercial buildings’ energy-efficient features. The 
form defines green building as “the practice of creating 
structures and using processes that are environmen-
tally responsible and resource-efficient throughout a 
building’s lifecycle.” It also distinguishes between green 
and high-performance building. According to the AI, 
high-performance building “integrates and optimizes all 
major high-performance building attributes, including 
energy efficiency, durability, life-cycle performance, and 
occupant productivity.”

In addition, the addendum identifies six 
elements of green building: site, water, 
energy, materials, indoor air quality, and 
maintenance and operations.

Relevant documentation
The addendum lists a variety of documents 
and information an appraiser will need to 
assess green building features, including:

LEED checklist. The checklist addresses 
the six elements of green building. If your 

property was certified by another program (for exam-
ple, Green Globes© or ENERGY STAR®), provide that  
certifier’s checklist, as well. While a property may be 
green without a certification, you must document the 
physical, economic and locational attributes that qualify 
it as environmentally responsible and resource-efficient. 

Energy modeling results with estimated energy 
savings. These projections can be critical in analyzing 
cost implications related to various green energy strat-
egies or components.

Plans and specifications. These help identify what 
green components are found at the property. Appraisers 
often will ask the owner to provide product descriptions 
from manufacturers.

Intended goals of construction or retrofit. You 
should document specific quantifiable goals for exist-
ing buildings that have been upgraded or retrofitted.

Commissioning report. Commissioning is a third-
party verification process that evaluates whether the 
systems are designed, installed, functionally tested and 



capable of being operated and maintained to perform 
according to the owner’s project requirements. You’ll 
need this for high-performance building systems and 
solar photovoltaic systems.

Tenant leases. Among other things, the contracts show 
who benefits from energy-efficient improvements — 
the owner or the tenant. It also helps the appraiser 
determine whether the leases are similar to and com-
petitive with the leases at comparable properties.

Incentives. Incentives that are substantially mone-
tary in nature or that result in monetary, direct and 
exclusive benefits for the project or owner will likely 
affect the property’s market value. Examples include 
property tax rebates and utility rebates or incentives. 
Note that these incentives shouldn’t include income 
tax effects, such as accelerated depreciation, federal 
investment tax credits or renewable energy credits.

Financing benefits (or burdens). The appraiser must 
determine the extent that a loan that stays with the 
upgrade package may be below- or above-market and 
attractive (or unattractive) to assume. He or she also 
should balance the nonfinancial attributes of the green 
project to determine how many, if any, property rights 
are burdened. For example, financing products such as 
Property Assessed Clean Energy (PACE) might come 
with priority liens that survive ownership transfers of 
the property.

Operating expenses. Historical and pro forma 
operating expenses shed light on the ongoing oper-
ating expense effects of green or high-performance 

property. In addition to the typical two or three years 
of expenses, appraisers might require more detailed 
reporting of individual expenses.

Finally, you’ll need to provide the contact information 
for LEED consultants, architects, builders, charrette 
members and engineers. The AI addendum empha-
sizes that, depending on the valuation assignment, an 
appraiser may need additional data and information 
not specified in the form. 

A ripe future for green appraisals
Green building features are here to stay, and prop-
erty appraisals will increasingly take such features 
into account. In fact, what’s now considered a “green 
appraisal” may simply become a routine part of  
every valuation. x
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Why green features  
matter for all properties

You may have been skeptical when the green 

trend first came on the commercial real estate 

scene, but it’s clear now that environmental and 

energy-efficient features aren’t just a fad. They 

can mean higher revenue (from higher rents 

and fewer vacancies) and lower utility costs.

Not only do tenants demand green features, 

but they’re also increasingly being mandated 

under local building codes and regulations. As 

such, nongreen properties could be at risk of 

becoming obsolete if they don’t comply with 

the green standards that other buildings in the 

relevant market meet.

Of course, green features aren’t relevant to a 

property’s value unless they have a measurable 

financial impact. Features that don’t affect a 

property’s expected cash flow or sales price 

shouldn’t drive up its appraised value.

Green building is “the practice 
of creating structures and using 
processes that are environmentally 
responsible and resource-efficient 
throughout a building’s lifecycle.”
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Who can appeal tax assessments  
in commercial property?

When paying the property tax 
bill, it usually makes sense for 
the tenant to be responsible for 
appealing a property tax assess-
ment. But that’s not always a smart 
move. Leaving an appeal to your 
tenant could result in unintended 
legal and financial consequences.

Pros and cons of tenant appeals
When you aren’t paying the property taxes, 
it’s understandable why you’d rather avoid 
spending time and money on an appeal. You 
could have other reasons to want to stay above the 
fray, too. 

For example, the party appealing an assessment  
generally must obtain a property appraisal to support  
the argument that it’s worth less than assessed. You 
might not want a new appraisal, particularly if you’re 
refinancing or plan to use the property as collateral. 

Often, though, it can be wise to step in on an appeal. 
For starters, you’ll probably enhance tenant relations. 
Tenants generally appreciate a landlord who takes steps 
to save them money on their tax bills. Plus, lower taxes 
make your property more appealing and position you to 
increase rent or require higher rates from new tenants.

It’s also important to remember that the party filing 
the appeal controls the process — and you don’t want 
the wrong tenant in control. For example, if you own 
a shopping center, you probably don’t want a smaller 
nonanchor tenant pursuing an appeal. (Typically, only 
one appeal of an assessment can be made.) A tenant 
with a small pro rata tax liability could potentially  
play a big role in determining the future tax liability  
of much larger tenants with larger tax issues. 

In addition, at some point you’re likely to have some 
vacancies. This means you’ll be responsible for paying 
a share of the property taxes. Because your bottom 
line stands to be affected as well, it’s probably best to 
have some control over the process.

Lease matters
Addressing this issue in your lease can save headaches 
later. Even if local law specifically allows tax-paying 
tenants to appeal an assessment if a landlord doesn’t, 
your lease generally can restrict your tenants’ right to 
file an appeal. Conversely, your lease could explicitly 

Remember that the party filing  
the appeal controls the process — 
and you don’t want the wrong  
tenant in control.



It’s bound to happen occasionally: A per-
fectly timed construction project hits an 
unexpected snag, leading to major financial 
repercussions. When an owner causes the 
delay, the parties may wind up in court to 
determine how to allocate damages —  
no easy task when a contractor’s costs span 
multiple projects. Here’s what you need to 
know before litigation starts.

How is overhead allocated?
Construction companies rarely segregate their overhead 
by project. This makes it tough when a delayed contrac-
tor seeks damages to cover some of its overhead costs. 

Two types of overhead costs will require cost segrega-
tion or job-specific allocations:

1. “Cost of doing business” overhead items. These 
costs include salaries (for company officers, estima-
tors, accounting staff and others not assigned to a 
specific project), general and administrative costs, 
insurance, and taxes. Generally, these are among the 
most contentious points of construction litigation.

Disagreements often stem from the fact that construc-
tion companies can’t directly charge these items to a 
specific project and, unlike overhead related to the job-
site, indirect overhead items generally aren’t directly 
increased by a project delay. However, slowdowns can 
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Don’t delay 
What you need to know about delay damages

authorize the tenant to appeal assessments and control 
the appeal process. In the latter circumstances, you 
might want to expressly retain some control regarding 
strategy and settlement decisions.

The lease terms alone aren’t necessarily decisive, though. 
When a tenant’s right to file an appeal in the landlord’s 
name is challenged, a court will likely consider several 
additional factors, including:

u  The lease duration, the burden of the tax surcharge 
on the tenant, and the possibility that the issue can 
be resolved quickly by renegotiation,

u  The tenant’s relationship to the property (lead or 
minor tenant),

u  Whether the tenant will adequately represent the 
landlord’s interests and those of other tenants, and

u  The tenant’s ability to pursue an effective appeal.

Finally, the courts will consider the landlord’s overall 
relationship with the taxing authority and whether a 
landlord with multiple properties may eventually want 
to appeal its other property tax assessments.

Don’t roll the dice
You may never have a tenant that wants to appeal 
a property tax assessment, but, if you do, the best 
defense usually is a good offense. Negotiate the issue 
with tenants in advance and clearly state your position 
in the lease from the beginning. x
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impede the contractor’s ability to generate revenue. As 
a result, project delays can negatively impact profit-
ability and lead to reduced margins.

2. Jobsite/extended field overhead. This comprises 
costs that contractors need to support jobsite work 
and can directly charge to a specific project. These 
costs represent expenses associated with the project 
and can increase because of delays. They include the 
costs for project managers, supervisors and office 
workers, as well as office supplies, equipment rentals 
and utilities at the jobsite. This can also include field 
office vehicles. Generally, contractual damages for 
these costs include only the jobsite overhead costs 
necessary to support the project for the expected proj-
ect completion timeline. 

When contractor employees (such as supervisors) work 
on multiple jobsites, determining a reasonable method 
to allocate the costs to various jobsites or projects can 
be challenging. Also note that, when a delay creates the 
need for additional supervision, equipment, reporting, 
quality control and scheduling, cost allocation will also 
be necessary.

So what formulas do courts use to allocate costs? The 
“Eichleay” formula is probably the most common 
method. Under this method, a contractor must establish 
that 1) a compensable delay occurred, 
2) the construction company was work-
ing on standby, and 3) the business 
couldn’t take on other projects.

What about other damages?
Depending on the circumstances, a  
contractor could pursue damages for  
productivity losses and damages for 
escalation. Although a contractor typ-
ically assumes the risks related to the 
costs of labor, equipment and materials 
during the course of a project, contrac-
tors may be entitled to damages that 
result from increased production times 
resulting from such delays. 

For example, a construction company might postpone 
a materials purchase because of the delay. If the mate-
rials cost more when purchased later, the owner could 
be liable for the difference in costs.

If, however, the contractor went ahead and bought the 
materials within the original period, it could seek dam-
ages to reimburse it for storage costs incurred because 
of the delay. In addition, the construction company 
could demand compensation for costs associated with 
idle labor and equipment.

Courts expect parties to make reasonable efforts to  
mitigate their losses. For example, a court can limit  
damages to the extent that a contractor failed to take 
steps to minimize damages once it knew about the delay.

Be prepared
Owner-caused construction delays and their resulting 
damages are bound to sometimes happen. When they 
do, hire a qualified financial expert to help you deter-
mine reasonable damages, along with the appropriate 
overhead allocation and reimbursement of legitimate 
charges under the contract. Understanding how to 
allocate costs reasonably and correctly will be invalu-
able if the dispute proceeds to litigation. Review your 
construction contracts to be sure they cover delay 
damages; better safe than sorry. x
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U.S. Tax Court finds donative  
intent for conservation easement

Environmentally minded property owners 
can sometimes satisfy both charitable and 
tax planning goals by granting conservation 
easements on their property to tax-exempt 
entities. However, a recent case, McGrady 
v. Commissioner, serves as a good reminder 
that the IRS may challenge such transactions.

IRS challenges charitable contributions
A pair of taxpayers claimed a noncash charitable contri-
bution deduction of $4.7 million on their federal income 
tax return. The contribution comprised the following 
two gifts that were part of a complex conservation plan:

1.  A qualified conservation easement on their  
25-acre homestead property to the township  
where they lived, and 

2.  A fee simple interest in an adjoining 20-acre  
parcel of undeveloped land to a tax-exempt  
conservation organization. 

The IRS disallowed the deductions for these gifts, 
claiming, among other things, that the taxpayers lacked 
“donative intent.” The IRS characterized the transactions 
as quid pro quo exchanges, where a taxpayer receives 
from the charity property or services equal in value to 
the donation, meaning no gift or contribution was made. 
It alleged that the taxpayers were motivated by a desire 
to protect their privacy and prevent suburban develop-
ment from spoiling their views. 

However, the Tax Court disagreed. It ruled that the 
transactions were outright gifts that were made “with 
no strings attached.” 

The court noted that the IRS focused not on any spe-
cific benefit the taxpayers received for their donations 
but on their supposed ability to steer the entire set of 

transactions in a way that benefited them. According 
to the court, though, whenever a homeowner places 
a conservation easement on his or her property, “the 
homeowner in a sense ‘benefits’ by having natural 
landscapes rather than suburban sprawl in the imme-
diate surroundings.” The township and conservation 
organization executed the transactions to accomplish 
their charitable purposes of conserving rural and agri-
cultural land, not to benefit the taxpayers.

Court preserves partial deductions
The court ultimately held that the taxpayers were 
entitled to deduct their contributions, albeit in smaller 
amounts. It reduced the deduction because the taxpay-
ers received an easement to use an access road, which 
constituted a return benefit. 

But the court declined to impose accuracy-related 
penalties. The taxpayers avoided those hefty penalties 
largely because they’d relied on both the advice of a 
qualified tax professional and a qualified appraisal 
performed by a qualified appraiser. 

Proceed with caution
Qualified financial professionals can help you make 
informed decisions when creating conservation ease-
ments. And, if the IRS challenges the easements, they 
can provide the support you need to avoid accuracy- 
related penalties. x




